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• Vice President of U.S. Tax Policy and Government Relations, Avalara

• First Executive Director of the Streamlined Sales Tax Governing Board; an 
organization devoted to making sales tax simpler and more uniform for the 
benefit of business

• 10 years as the Director of the South Dakota Sales Tax Division

• 12 years providing research and legal writing for the South Dakota Legislature
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South Dakota v. Wayfair: How did we 
get there?



South Dakota v. Wayfair

What is economic nexus?

• Nexus is the connection or presence a state must have with an out-of-state 
business (e.g., remote sellers) before that business may be subject to the 
state’s laws and regulation

• Under economic nexus standards, typically this presence is satisfied by 
exceeding a threshold of sales to customers in the state, even though no 
other physical presence exists

• For sales tax purposes, economic nexus standards are a relatively new 
concept

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• The Constitution grants certain powers to the federal government to limit state 
ability to regulate interstate commerce

• The Due Process Clause is concerned with fundamental fairness of 
governmental activity

• The Commerce Clause is concerned with limiting the effects of state regulations 
on the national economy
• U.S. Constitution Article I, Section 8, Clause 3: “The Congress shall have the power … to regulate 

commerce … among the several States ...”

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• Scripto, Inc. v. Carson (1960)

• GA company with 10 independent representatives

• Continuous solicitation in Florida

• Court found that independent representative vs. employee makes no 
difference, very real presence established

• “… to make a constitutional difference would open the gates to a stampede of tax 
avoidance …”

• Function over form – the court was concerned more with activities conducted and 
their ability to create a market for Scripto than whether reps were employees

© Avalara. Confidential and proprietary.

10



South Dakota v. Wayfair

How did we get there?

• National Bellas Hess v. Dept. of Revenue (1967)

• Does a remote seller have to collect tax on sales made to in-state residents? 
The Court found that:

• Due Process Clause was violated, the company received no benefit from the state

• Commerce Clause was violated, that imposing tax with no physical presence 
impedes free flow of commerce

• “The Court has never held that a State may impose the duty of use tax collection 
and payment upon a seller whose only connection with customers in the State is 
by common carrier or the United States mail."

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• Complete Auto Transit, Inc. v. Brady (1977)

• Nonresident businesses conducting interstate commerce in a state may be asked 
to contribute their “just share” to collecting that state’s taxes when tax meets the 
four-prong test:
• Substantial nexus with taxing state and activity the state seeks to tax
• Fairly apportioned – tax portion within state
• Does not discriminate against interstate commerce
• Fairly related to the services provided by the state

• Most remote sellers concerned with first prong

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• Quill Corporation v. North Dakota (1992)

• Separation of constitutional concerns

• Due Process Clause – minimum contacts = economic presence

• Directing activities toward a state (e.g., mailing catalogs, making sales)

• Commerce clause – substantial nexus = physical presence

• Seller must have physical presence in a state directly or through third-party 
representatives

• Congress has ultimate authority to change

• “Contemporary Commerce Clause jurisprudence might not dictate the concurring 
same result”

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• In theory, the physical presence standard protected remote sellers from having to 
collect sales tax in more than 10,000 jurisdictions across the U.S.

• Since Quill, states’ decisions as to what constitutes physical presence are often 
conflicting because:

• Each case has unique facts, agency laws, results-oriented approach, evolution of 
aggressive state tactics

• Taxpayers left in quandary as to what activities and what level of activities are safe

• States exploit the lack of guidance through nexus questionnaires and novel nexus theories

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• Trend to adopt far-reaching nexus standards

• Agency – attribute nexus of agent to remote seller

• Tyler Pipe – U.S. Supreme Court sanctioned this on basis that the presence of agent enables 
remote seller to establish or maintain a marketplace

• Click-through/affiliate nexus standard – attributional

• Click-through nexus: AR, CA, CT, GA, ID, IL, IA, KS, LA, ME, MI, MN, MO, NV, NJ, 
NY, NC, OH, PA, RI, TN, VT, WA

• Affiliate Nexus: AL, AR, CA, CO, CT, FL, GA, ID, IL, IA, KS, LA, ME, MI, MN, MO, NE, 
NV, NY, ND, OH, OK, PA, RI, SC, SD, TN, TX, UT, VA, WV

• Notice/reporting standard – forced compliance

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

How did we get there?

• Direct Marketing Association v. Brohl (2015)

• U.S. Supreme Court reviewed federal jurisdiction over a suit brought by nontaxpayers 
to enjoin the enforcement of Colorado’s notice-and-reporting requirements

• Justice Kennedy (concurring) said re: Quill that the internet and mobile devices now 
mean “a business may be present in a State in a meaningful way without that 
presence being physical in the traditional sense of the term”

• “Quill now harms states to a greater degree than could have been anticipated” and 
that “the legal system should find an appropriate case for this Court to reexamine 
Quill and Bellas Hess” in light of the internet and changes in technology

© Avalara. Confidential and proprietary.

16



South Dakota v. Wayfair: What did the 
Court say?



South Dakota v. Wayfair

• States imposed economic nexus standards for sales tax nexus (no 
physical presence required)

• South Dakota law: Created a case for U.S. Supreme Court review of Quill

• >$100K in annual sales or 200 annual transactions created nexus

• No retroactive application and SD is SSTP state

• Wayfair, Overstock, and Newegg sue, and SD Supreme Court determined the law 
violated the Commerce Clause as contrary to Quill's physical presence rule

• October 2017 – SD sought review of whether the U.S. Supreme Court should 
abolish Quill physical presence requirement

• January 2018, the U.S. Supreme Court granted writ of certiorari, meaning it 
would hear the case

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

April 17, 2018 – oral arguments heard

South Dakota v. Wayfair, Inc. - (U.S. Supreme Court 6/21/18)

• U.S. Supreme Court issued a 5-4 decision, authored by Justice Kennedy, holding 
that the Court’s prior decisions in National Bellas Hess and Quill are overruled

• U.S. Supreme Court: Physical presence test is “unsound” and an “incorrect 
interpretation of the Commerce Clause.”

• It creates market distortions, is arbitrary, erodes confidence, promotes tax evasion 
and stare decisis (legal principle calling for precedential deference) cannot protect 
Court’s prior error

• Court validated the Complete Auto four-prong test for determining the 
constitutionality of state tax law – laws cannot discriminate or impose undue 
burdens in interstate commerce

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

South Dakota v. Wayfair, Inc. (U.S. Supreme Court 6/21/18)
• Court did not attempt to craft a new bright line rule for state sales tax, noting that 

the commerce clause favors a “sensitive, case-by-case analysis of purposes and 
effects”

• However, the Court redefined the substantial nexus prong of Complete Auto for tax 
cases

• A company has nexus when it “avails itself of the substantial privilege of carrying on 
business” in a jurisdiction

• Nexus may be sufficient “based on the economic and virtual contacts ... with the 
State”

• Physical presence is still relevant, though it may not be sufficient by itself

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

Economic contacts:
• Significant sales or transactions for delivery into the state

• SD law was not at issue, but Court viewed SD thresholds as sufficient to prevent 
discrimination or undue burdens on interstate commerce

Virtual contacts:
• Without basis, the Court decided the large retailers in Wayfair “undoubtedly maintain an 

extensive virtual presence” in SD, referencing “targeted advertising,” “instant access to 
most consumers through an internet-enabled device,” a “virtual showroom,” and a 
“continuous and pervasive virtual presence”

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

• As for the Court’s review of the dormant commerce clause jurisprudence, the 
Court ruled that “[t]he question remains whether some other principle in the 
Court’s Commerce Clause doctrine might invalidate” SD law

• “Other aspects of the Court’s commerce clause doctrine can protect against any 
undue burden” on interstate commerce

• Case remanded to SD for consideration of whether other provisions of law 
impose undue burden on interstate commerce

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

• October 31, 2018 – SD reaches settlement with litigants under which they began 
collecting sales tax 1/1/19. As such, no further challenges to the SD law and all 
remote sellers meeting threshold must collect tax starting 11/1/18.

• Post-Wayfair, states' tax laws will now be evaluated to determine if they impose an 
undue burden on interstate commerce.

• Legal battles will abound regarding thresholds, multistate and local compliance, and 
undue burden.

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair

• Though the Chief Justice Roberts dissent focused on the role of Congress, such 
action is unlikely to come soon

• Will same thresholds in larger states be challenged?

• How do we define measurement basis and period?

• When must a remote seller register once they exceed threshold?

• Will states pursue pre-Wayfair tax periods for pre-existing economic nexus 
standards? Massachusetts does.

• Will any states adopt retroactive economic nexus provisions? NY did.

• This applies to all taxpayers, and physical presence is alive.

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair: State 
economic nexus standards
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A year of change



What are the thresholds for 
each state?

State Effective Sales Transactions Notes Marketplace

AL 10/1/2018 $250,000 0 YES

AR 07/1/2019 $100.000 200 YES

CA 4/1/2019 $500,000 0 Also local nexus YES

CT 12/1/2018 $250,000 200 Sales AND transactions

YES

CO 12/1/2018 $100,000 200 Delayed to 6/1/19 - destination sourcing NO

DC 1/1/2019 $100,000 200 YES

GA 1/1/2019 $250,000 200 NO

HI 7/1/2018 $100,000 200 YES

IA 1/1/2019 $250,000 200 YES

ID 06/1/2019 $100,000 YES

IL 10/1/2018 $100,000 200 NO

IN 10/1/2018 $100,000 200 NO

KY 7/1/2018 $100,000 200 YES

LA 9/1/2018 $100,000 200 Delayed ?

MD 10/1/2018 $100,000 200 NO

ME 7/1/2018 $100,000 200 NO

MI 9/30/2018 $100,000 200 NO

© Avalara. Confidential and proprietary



What are the thresholds for 
each state?

State Effective Sales Transactions Notes Marketplace

MN 10/1/2018 $100,000 100 10 or more orders YES

MS 09/1/2018 $250,000 0 NO

NC 11/1/2018 $100,000 200 NO

NJ 11/1/2018 $100,000 200 YES

ND 10/1/2018 $100,000 200 YES

NE 1/1/2019 $100,000 200 YES

NM 07/01/2019 $100,000 0 YES

NV 10/1/2018 $100,000 200 NO

NY 06/21/2018 $300,000 100 The transactions are in addition to the dollars. YES

PA 07/1/2019 $100,000 200 YES

RI 07/01/2019 $100,000 200 YES

SC 11/1/2018 $100,000 0 updated 9/20 YES

SD 11/1/2018 $100,000 200 YES

TN Unknown $500,000 Expect effective in Q2 2019 NO

TX 10/1/2019 $500,000 0 Estimated NO

UT 1/1/2019 $100,000 200 NO

VA 7/1/2019 $100,000 200 YES

© Avalara. Confidential and proprietary



What are the thresholds for 
each state?

State Effective Sales Transactions Notes Marketplace

VT 07/1/2018 $100,000 200 NO

WA 10/1/2018 $100,000 200 B&O Tax has same dollar threshold YES

WI 10/1/2018 $100,000 200 ?

WY 2/1/2019 $100,000 200 YES

WV 1/1/2019 $100,000 200
YES

© Avalara. Confidential and proprietary
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As of May 3, 2019

States with Wayfair economic nexus law



What else is there?

Cookie nexus in Massachusetts, Ohio, and Rhode Island

• The app or cookie downloaded on a phone, computer, or tablet is tangible 
personal property and creates a physical presence for the seller

Use tax notice and reporting in many states

• CO, KY, LA, OK, PA, RI, SD, TN, VT, WA, GA, IA

Marketplace facilitator collection requirements:

• Will be the law in every state within 12 months

• Started as part of use tax notice and reporting, but is now part of Wayfair-
style economic nexus

© Avalara. Confidential and proprietary.
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South Dakota v. Wayfair: Conclusions



Conclusions

Does this apply to all sellers?
• Yes, all remote sellers whose sales exceed the threshold must register, collect, and 

remit sales tax on all taxable products and services

Does this apply retroactively?
• SD law does not, but the Court did not require a prospective only application of its 

decision

• States may apply retroactively, however, this is ripe with opportunity for challenge

Drop-shipments – if your drop-shipping supplier has nexus as a result 
of sales in these states, they may require a resale certificate or may 
charge sales tax

© Avalara. Confidential and proprietary.33



What else is there to worry about?



What else is there?

• Though physical presence is no longer the minimum threshold over which 
states may assert substantial nexus, it still typically creates nexus

• Many states have not changed laws

• Attributional nexus – agency, click-through, affiliate

• Growing trend that digital items may create physical presence

• Cookie nexus – IA, MA, OH, RI

• Data on server or network of servers

• Licensed software used on customer computer

© Avalara. Confidential and proprietary.35



What else is there?

Physical presence includes:

• Offices or tangible personal property

• Employees or contractors – doing anything at all

• Delivering goods in company vehicles

• Storing inventory (Amazon, FBA retailers)

• Regular, even sporadic visits

• Trade Shows, exhibiting, ordering, even attending

• Data or space on a server or a network of servers

• Owning/licensing software to customer – TX (SaaS?)

• Virtual Presence – “cookie nexus” (MA)

• Attributional Nexus – agency and “affiliates”

© Avalara. Confidential and proprietary.36



What else is there?

• Nexus free-for-all? Patchwork from state-to-state

• Heightened enforcement of existing nexus laws - Yes

• More economic nexus standards – tripled since Wayfair

• Potential for “virtual” nexus provisions (e.g., cookies)

• States begin taxing more services – IA, KY, RI

• Retroactive application of new nexus laws – not likely

• Lower thresholds? Look at WA, PA, OK

• Lawsuits challenging the constitutionality of state nexus provisions

• No transaction counts – ND, GA

• Congressional action? Don’t hold your breath

© Avalara. Confidential and proprietary.37



Questions?
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Submit Your Session Evaluation Now 
Search for Avalara CRUSH in the app store of your mobile device
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2. Access Session
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3. Tap on Survey
Name
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Schedule Icon

All session selections and prescheduled meetings will sync with the mobile app,
in addition to important reminders and updates sent through push notifications to your device.


