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Will the Supreme Court end 
“tax-free” shopping? 
The impending decision by the Supreme Court of the United States (SCOTUS) on economic nexus or presence could 
could dramatically impact many remote sellers. Depending on the outcome of the ruling, out-of-state retailers might 
have a new set of obligations and challenges ahead of them, while states could potentially gain billions in revenue in 
previously uncollected sales tax. Here’s a look at how the decision might pan out and what it means for companies. 

What is South Dakota v. Wayfair, Inc.? 
South Dakota v. Wayfair, Inc. is a Supreme Court case that has 
the potential to change how states can tax sales by out-of-state 
retailers. 

The current taxing policy stems from an earlier Supreme Court 
ruling, Quill Corp. v. North Dakota, which says that a state can 
only require a business to collect and remit sales tax if the 
business has a physical presence in the state. 

South Dakota is challenging that rule with their 2016 economic 
nexus law, which requires remote sellers to remit sales tax, 
provided they had more than $100,000 in gross revenue or made 
200 or more separate sales of taxable goods or services in South 
Dakota in the previous or current calendar year.

Three large internet sellers — Newegg, Inc., Overstock, Inc., and 
Wayfair, Inc. — have chosen not to comply with this law because 
it violates the physical presence standard set by the Quill ruling. 

How will this case impact  
out-of-state retailers? 
Out-of-state retailers will be impacted by the ruling on some 
level, regardless of how the court decides. If it sides with South 
Dakota, other states are likely to adopt similar economic nexus 
legislation and require companies to collect and remit sales tax 
in their states. 

If the court sides with Wayfair, expect more states to: 

• Impose a collection obligation on marketplace providers 
like Amazon, Wayfair, Etsy, and more

• Require sellers to notify their customers of their use 
tax obligations and report transactional info to state 
Departments of Revenue

• Base nexus on other connections like the presence of 
software and web cookies on in-state computers
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Economic Nexus Laws Spread Across the U.S.
Active and proposed economic nexus laws (as of April 2018)

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/17-494.html
https://www.law.cornell.edu/supct/html/91-0194.ZO.html
http://dor.sd.gov/Taxes/Business_Taxes/SB106.aspx?sessionId=1520275248398&referrer=&lastReferrer=www1.avalara.com
http://dor.sd.gov/Taxes/Business_Taxes/SB106.aspx?sessionId=1520275248398&referrer=&lastReferrer=www1.avalara.com
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Why is this happening now? 
Forrester and eMarketer predicted that online sales in 
the U.S. would account for $385 billion to $440 billion by 
the end of 2018. And according to the U.S. Government 
Accountability Office, states missed out on as much as $13.4 
billion in 2017 because they couldn’t make remote sellers 
collect tax. 

Many states have been calling for Congress to grant them 
the authority to tax remote sales for more than two 
decades, to no avail. Congress has been unable to reach 
consensus on the issue. 

South Dakota might have reason to believe SCOTUS will 
side with them. In 2015, Justice Anthony Kennedy addressed 
the issue in a concurring opinion: “It is unwise to delay 
any longer a reconsideration of the Court’s holding in 
Quill. A case questionable even when decided, Quill now 
harms States to a degree far greater than could have been 
anticipated earlier.”  

No matter how the court rules, states will not stop trying to tax remote sales.  
Avalara created an infographic that goes further in-depth on this decision and its impact for retailers.

View the Infographic

If South Dakota wins ...

 Advice to remote sellers
If South Dakota is successful, expect many states to quickly 
adopt  its nexus rules, as this will go unchallenged by the 
courts. 

Bottom line: Physical presence is no longer required for 
having  an obligation to file and remit sales tax. Economic 
nexus will be  the new norm. Keep an eye on all states in  
which you do business  and closely monitor their various  
sales tax rules.

“It is unwise to delay any 

longer a reconsideration of 

the Court’s holding in Quill. A 

case questionable even when 

decided, Quill now harms States 

to a degree far greater than could 

have been anticipated earlier.” 

—Justice Anthony Kennedy

If Wayfair wins ...

 Advice to remote sellers
If Wayfair is successful, don’t expect states to give up the 
fight.  They would likely impose economic nexus rules with 
higher or  lower de minimis requirements than what’s outlined 
in  South Dakota’s bill. States could also pursue other forms 
of  nexus (affiliate, click-through, etc.) and either adopt 
or enforce  existing non-collecting sellers use tax laws.

Bottom line: Keep an eye on all states in which you do 
business  and closely monitor their various sales tax rules.

https://www1.avalara.com/us/en/blog/2017/12/states-collect-billions-sales-tax-online-sellers-gao-reports.html
https://www1.avalara.com/us/en/blog/2017/12/states-collect-billions-sales-tax-online-sellers-gao-reports.html
https://www1.avalara.com/us/en/learn/sales-tax/sales-tax-360.html?sessionId=1521146856130&referrer=&lastReferrer=offers.avalara.com

